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Under some authority, a custodial parent's right to travel may be subject to the best interests of the child. 


The right to travel, under some authority, carries with it a custodial parent's right to have his or her children move 
with him or her,! and a requirement that a parent with primary physical custody of a child establish that a move 


to another state is in the best interest of the child violates the parent's right to freedom of travel.” 


Under some authority, when a custodial parent seeks to relocate, a court determining the best interest of a child 
involved in the custody dispute must weigh to the custodial parent's right to travel and the benefit to the child 
from remaining with the custodial parent, on the one hand, and the benefit to the child from the noncustodial 
parent's exercise of his or her right to maintain a close association and frequent contact with the child, on the 


other.* Similarly, it has been said that when a parent claims that denial of the parent's request to relocate the child 
would violate the parent's federal constitutional right to travel, the child's interests are powerful countervailing 
considerations that cannot be swept aside as irrelevant, and the court should also balance the nonrelocating parent's 
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federal constitutional interest in parenting.“ Thus, the best interests of the child may override the right to travel.” 
More specifically, if a judicial decision to restrain the custodial parent from relocating is based upon legitimate, 
case-specific reasons and evidence pertaining to the best interests of the child, the State's interference with the 
custodial parent's fundamental right of interstate travel may be justified in furtherance of the best interests of the 


child.° In the absence of such reasons, however, there is no compelling state interest justifying a court in ordering 
a custodial parent to live in a state other than the one he or she chooses, and the order is an infringement of the 


parent's right of interstate travel.” 


Other courts have held that a limitation on a custodial parent's ability to change the child's residence to another 


8 


state,” such as a court order effectively requiring a custodial parent who has moved from a state to return to the 


state or relinquish custody,” does not impermissibly infringe upon the custodial parent's right to travel and that a 
court may premise the grant of primary custody to one parent on the other parent's desire to relocate with the child 


to another state.!° A statute authorizing a court prohibition against a custodial parent's moving out of state with 


the child has been held not to violate the custodial parent's right of interstate travel. 


A noncustodial parent may be limited to in-state visitation of his or her children without violating the parent's 


constitutional right to travel.!* Similar restrictions may validly form part of a joint custody plan. However, a 
mother's exercise of her constitutional right to travel within a state has been held an insufficient ground for a 
postdivorce order modifying a joint parenting plan under which the mother was the primary custodian and the 


father had visitation, to make the father the primary custodial parent of the children. i 


Travel abroad. 


A former spouse does not have a fundamental right to travel abroad with his or her children, for purposes of the 
other spouse's request for placement of travel and passport restrictions in a parenting plan; rather, the fundamental 


right to travel extends only to interstate travel. 
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